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* Although we will be providing legal information during this webinar, we will not be providing legal advice. 
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Federal Arbitration Act • Pro-enforcement of arbitration agreements.

• Permits legally binding effect of arbitration awards.

• Preempts conflicting state laws.

• Recent developments.  
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Ending Forced Arbitration 
of Sexual Assault and 

Sexual Harassment Act of 
2021

• Congress passed the Act on a bipartisan basis in 
February 2022

• On March 3, 2022, President Biden signed the bill 
into law, which went into effect immediately

• What does the law do?

• Amends the Federal Arbitration Act

• At the choice of the claimant, invalidates pre-
dispute arbitration agreements related to 
sexual harassment or sexual assault claims 

• At the choice of the claimant, invalidates pre-
dispute joint action waivers for claims related 
to sexual harassment or sexual assault

• Effect: claimant has option to arbitrate or go to 
court

• Effective immediately on March 3, applies to all 
future disputes/claims
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https://www.congress.gov/bill/117th-congress/house-bill/4445/text


The Specifics of the Law

• Applies only to cases that “relate[] to the sexual 
assault dispute or the sexual harassment dispute.”

• The law does not affect:
• Other discrimination claims based on race, 

national origin, sex/gender (other than sexual 
harassment or sexual assault), sexual 
orientation, religion

• Wage and hour claims
• Breach of employment contract claims

• Applies only to pre-dispute arbitration agreements.
• Court must decide if claim is subject to arbitration 

under the law
• The immediate effect of the law invalidates covered 

arbitration agreements entered into before the law, 
to the extent they conflict with the law  
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• Going forward, review your form arbitration agreement and consider updating it 
consistent with the new law

• For current arbitration agreements, employers have several options:
1) Do nothing, but don’t attempt to compel arbitration if employee files sexual 

harassment or sexual assault claim. 
2) Provide written notice to employees that under the new law, employees  may, 

but are not required to, arbitrate sexual harassment or sexual assault claims, 
despite contrary arbitration agreement

3) Have employee sign a modified or new arbitration agreement consistent with 
the new law

NEXT STEPS FOR EMPLOYERS
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• The California Private Attorney General Act (“PAGA”) gives 
employees the right to sue employers for violations of the 
CA Labor Code. 

• A 2014 CA Supreme Court decision ruled that employers 
cannot require employees to arbitrate PAGA claims or 
waive their right to participate in a representative PAGA 
claim.

• On July 15, 2022 the U.S. Supreme Court changed that in 
Viking River Cruises v. Moriana, ruling that employers and 
employees can agree to arbitrate individual PAGA claims. 
• But the rule prohibiting waivers of representative 

PAGA claims remains valid

• Open question: If an employee is compelled to arbitrate 
individual PAGA claims, do they maintain statutory standing 
to litigate representative claims in court? 
• CA Supreme Court will answer this question

WHAT’S GOING ON IN CALIFORNIA: 
THE PAGA SAGA
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• AB 51 provides that employers can’t, as a condition of 
employment, require employees to arbitrate 
violations of the CA Fair Employment and Housing 
Act or the CA Labor Code. Law went into effect 2020.

• The case challenging AB 51 has a complicated 
procedural history. Bottom line: AB 51 is currently 
NOT in effect, and is on hold while the case awaits 
rehearing at the Ninth Circuit

• What does this mean for California employers?
• Currently, there is no law in effect in California 

prohibiting employers from requiring employees 
to agree to arbitrate employment disputes

• But don’t forget the new federal law when drafting 
your arbitration agreements

WHAT’S GOING ON IN CALIFORNIA: 
AB 51
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• If you want to require employees to arbitrate individual PAGA claims, the U.S. 
Supreme Court has given you the green light. But be careful not to include a 
waiver of the employee’s right to bring a representative PAGA action.

• Currently, if your employee is required to arbitrate individual PAGA claims, 
they have no standing to pursue representative claims in court. Justice 
Sotomayor invited the CA Supreme Court to change this, which it might do.

• AB 51 is on pause, so you may lawfully require employees to agree to 
arbitrate employment disputes, at least for now (except for sexual assault and 
harassment claims). Keep your eye on the case deciding the fate of this law 
and expect more litigation.

TAKEAWAYS FOR CALIFORNIA EMPLOYERS
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